IN THE SUPREME COURT OF MISSISS PPI

NO. 2002-CT-00326-SCT

DEMETRA P. MYERS

V.

MARK E. MYERS

ON WRIT OF CERTIORARI

DATE OF JUDGMENT: 02/18/2002

TRIAL JUDGE HON. WILLIAM G. WILLARD, JR.

COURT FROM WHICH APPEALED: BOLIVAR COUNTY CHANCERY COURT
ATTORNEY FOR APPELLANT: PHILIPMANSOUR, R.

ATTORNEY FOR APPELLEE LINDSEY C. MEADOR

NATURE OF THE CASE CIVIL - DOMESTIC RELATIONS

DISPOSTION: THE JUDGMENT OF THE COURT OF APPEALS

IS AFFIRMED IN PART AND REVERSED IN
PART; THE JUDGMENT OF THE TRIAL COURT
ISREINSTATED AND AFFIRMED - 06/24/2004
MOTION FOR REHEARING FLED:
MANDATE ISSUED:
EN BANC.
CARLSON, JUSTICE, FOR THE COURT:
1.  OnFebruary 18, 2002, the Bolivar County Chancery Court ordered Mark E. Myersto pay his
wife, DemetraP. Myers, ssparate maintenancein theamount of $600 per month dong with other expenses.
The chancery court dso ordered the partiesto sl their marita home and use the proceeds fromthe de
to purchase amore afordable home which would bejointly titled in the names of both parties On goped,
the Court of Appeds held that the chancdlor lacked the authority to order apartition of the maritd home

because nether party had made such a request. Finding that Mark requested the marital home be



partitionedinhisinitid complaint for divorceand later a asubsequent hearing, wedfirmin part and reverse
inpart the judgment of the Court of Appedls and reingate and &ffirm the judgment of the Chancery Court
of the Second Judicid Didrict of Bolivar County.

FACTS!

Mark and Demetrawere married on November 22, 1987, and lived together until
they separated April 6, 2000. One child, a daughter, was born of the marriage May 14,
1989.

OnMay 24, 2000, Mark filed acomplaint for divorce on the grounds of hebitud,
crud and inhumean treatment. Alternatively, Mark sought an irreconcilable differences
divorce. He dso petitioned the court to sdl the maritd home when the child reeched the
age of twenty-one. Demetra then filed an answer denying Mark's grounds for a divorce
and requested a separate maintenance order based on Mark's desertion and adultery.

The parties assatsinduded arecently built 4,700 squarefoot homeonfiveacres
of land just outsde Boyle, Missssppi, in Balivar County. This home was subject to a
$200,000 mortgagewith monthly paymentsof $1,767. Themortgagehad dmost goneinto
fored osure on two separate occas ons. |n addition to the marital home, the partiesowned
aght acres surrounding the home, amobile home, a pontoon boat, afour wheder, aduck
boat and ten to fifteen guns

OnFebruary 22, 2001, Demetrafiled amation for atemporary hearing asking the
court to award her support and maintenance, custody of the child, and useand possesson
of the maritd home. She dso asked the court to order Mark to make the mortgege
payments on the marital home and provide her with a car because the parties 1995
Cadillac was recently repossessed.

Mark filed his answver in which he agreaed to temporarily provide support and
maintenance to Demetra. He d 0 agreed to Demetrds having temporary custody of the
child and use and possesson of the home. However, Mark contended that he could not
finenddly aford to make the mortgage payments on the maritd home. He Sated thet the
mortgage was scheduled for foreclosure on March 12, 2001. He assarted that he hed
asked Demetraon severd occasons to consent to sdlling the property, but that she hed
refused. He requested the court to order the sde of the maritd home Mark dso
maintained thet he could nat afford to provide her with an automobile. He daimed that
Demetra had been provided with an automohbile from her deceased father's edate.

The facts of the case sub judice are taken verbatim from the previous opinion handed down by
the Court of Appeds.



The court entered a temporary order on March 12, 2001, awvarding Demetra
temporary custody of the child, and granting her a ssparate maintenance award of $600
per month and useof themarit home Thechancellor directed the partiesto executelong-
term finanaing on the marital resdence. The chancdlor dso ordered the partiesto sl the
dght acresof land surrounding their resdenceto Mark's parentsto obtain fundsto pay the
remaining baance on the Cadillec.

At trid on October 1, 2001, Mark announced that he would not pursue his
complant for divorce and would agree to provide Demetra with ssparate maintenance.
The chencdlor then mede thefallowing ruling: dueto themaintenance and cossassodiated
with the maritd home, the partieswereto sl it. The sdlewasto be subject to the court's
confirmetion. Thenet proceedsfrom the sdewereto be placed inajoint account and used
for the purchase of amore economical maritd resdence

Additiondly, the court avarded Demetraprimary custody of the child and granted
her $600 per month in separate maintenance. The chancdlor aso ordered Mark to pay
the monthly house nate, pay dl taxes and insurance rddive to the maitd home, pay the
child's private schodl tuition and provide hedlth insurance for Demetraand the child.

Myersv. Myers, No. 2002-CA-00326-COA, 2003 WL 21384900, *1-2 (Miss. Ct. App. 2003).

2.  Demeraand Mak both gppeded the judgment of the chancdllor. The Court of Appedlshdd that
the chancdlor's ruling regarding the sdle of the maritd home wias "nat within the gpirit of the common law
remedy of ssparae maintenance” | d. & *2. The Court of Appeds determined thet partitioning amartia
home discouraged a couplés reuniting which was contrary to public palicy. 1d. See also Whitman v.
Whitman, 206 Miss. 838, 844, 41 So. 2d 22, 25 (1949); Wilbourne v. Wilbourne, 748 So. 2d 184
(19) (Miss. Ct. App. 1999); Finding that no party requested that the marit home be partitioned, the Court
of Apped sfound that thejudgment of the chancd lor "'was more permanent than necessary.” Myer's, 2003
WL 21384900 at *3. Therefore, the Court of Appeds reversed the judgment of the chancdlor and
remanded the case for further proceedings The Court of Appeds afirmed the avard of separate

maintenance



13.  OnDecember 30, 2003, Mark petitioned this Court for certiorari on the soleissue of whether the
chancdlor hed the authority to partition the marital home
DISCUSSI ON

4. "ThisCourt will not disturb the chancdl or's opinion when supported by substantid evidenceunless
the chancdlor abused his discretion, was manifestly wrong, dearly erroneous or an erroneous legd
sandard was gpplied.” Holloman v. Holloman, 691 So.2d 897, 898 (Miss. 1996) (citations omitted).
5. InBowen v. Bowen, 688 So. 2d 1374, 1383 (Miss. 1997), this Court hdld that in separate
maintenance orders, chancdlors may only order the partition of redl property upon the petition of one of
the parties. In Bowen, this Court found that neither party requested thet the marital home be partitioned,
therefore, the order of partition was ddeted from the chancdlor's judgment. 1 d.

6.  OnMay 24, 2000, Mark filed aComplant for Divorce againg hiswife, Demetra Inhiscomplant,
Mark specificaly requested thet he be granted exdusive use and passesson of the maritd home and thet
Demetras"equity in said marita home be frozen until the minor child reachesthe age of 21 yearsat which
time the maritd home may ether be sold to athird party or one of the parties hereto can purchese the
other's equiity in said maritd home" Ancther request was made on March 2, 2001, by Mark in response
to DemetrasMationfor Temporary Hearing. In hisresponse, Mark informed the chancdlor of thefinencia
difficLitiesthemarital home hed placed on him and Demetra. Thefinendd difficultieswere o goparent thet
amortgage fored osure was scheduled for later thet same month. Mark stated that he attempted to obtain
Demetras cooperation in sdling the maritd home, but she refused. Therefore, Mark requested the

chancdlor to "order that the maritd home be offered for sde on the open market for afar market vdue”



This request did not contain the contingency thet the partition occur after the minor child reeched the age
of mgority.
7. Itisdea from the record that Mak, a party to the proceedings, requested that the chancdllor
partition the marital home. Finding that the marital home hed becometoo great of afinandd burdenfor the
parties, the chancdlor, in his discretion, ordered thet the marita home be sold and thet net proceedsfrom
the sde be used to purchase a new marital homewhich would bejointly titled in the names of both parties
Therefore, the Court of Appedserred in holding that no such request had been made to the chancdlor by
ether party to partition the marita home.
CONCLUSION

8.  Fnding that the chancdlor had the authority to partitionthe martid home upon the request of one
of the parties, we afirm in part and reversein part thejudgment of the Court of Appedlsand reindateand
afirmin toto the judgment of the Chancery Court of the Second Judicid Didrict of Bdlivar Courty.
9. THEJUDGMENT OF THE COURT OF APPEALSISAFFIRMED IN PART AND
REVERSED IN PART, AND THE JUDGMENT OF THE CHANCERY COURT OF THE
SECOND JUDICIAL DISTRICT OF BOLIVAR COUNTY IS REINSTATED AND
AFFIRMED.

SMITH,C.J., WALLER AND COBB, P.JJ., DICKINSON AND RANDOL PH, JJ.,

CONCUR. EASLEY, J.,, CONCURSIN PART AND DISSENTS IN PART WITHOUT
SEPARATE WRITTEN OPINION. DIAZ AND GRAVES, JJ., NOT PARTICIPATING.



